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332 of the Communications Act

Regulatory Treatment of Mobile
Services

To: The Commission

JOINT REPLY COMMENTS OF AIRTOUCH PAGING
AND H_COMM CATIONS GROU NC.

AirTouch Paging ("AirTouch") and Arch Communications
Group, Inc. ("Arch"), by their attorneys, hereby submit their
joint reply comments in response to the Further Notice of
Proposed Rulemaking, FCC 94-100, released May 20, 1994 (the
"Further Notice") in the captioned proceeding. The following is
respectfully shown:

I. The Record Contains Substantial Support
or Many o e C () a (=) sion

1. In their joint comments filed June 20, 1994,Y
AirTouch and Arch generally supported most of the rule changes
proposed by the Commission to resolve differences between

technical and operational rules in Parts 22 and 90 of the

v See Joint Comments of AirTouch Paging and Arch

Communications Group, Inc. on the Further Notice of Proposed
Rulemaking filed June 20, 1994 (the "AirTouch/Arch
Comments") .

No. of Coples rec'd
ListABCDE




Commission’s rules. AirTouch and Arch have now reviewed the
comments filed in the proceeding, and find that others are in
general agreement as well with the thrust of the Commission’s
proposals. See, e.dq., Comments of McCaw Cellular Communications,
Inc.; Comments of the Personal Communications Industry
Association; Comments of Metrocall, Inc.; Comments of Paging
Network, Inc. These comments, all of which have been submitted
by knowledgeable industry representatives, generally support the
adoption of similar or identical technical and operational rules
for comparable Part 90 and Part 22 services which have been found
to be substantially similar. However, this support is tempered
by a general perception that rule changes must not be allowed to
interrupt the continued processing of applications in this
dynamic sector of the wireless communications businesses.?

2. Except as noted in the following sections of this
reply, the Commission may proceed with the proposed changes
confident that it has the general support of industry members in
this effort to create competitive parity.

II. The Adoption of a Unified
Form Would be Premature

3. AirTouch and Arch believe that the Commission
should adopt a single unified application form in the future that
can be used by all commercial mobile radio service ("CMRS")
applicants. However, they strenuously urge the Commission to

defer the adoption of a new form until the transitional rules are

Y For example, commenters generally agree that the recently
adopted procedures for PCP exclusivity applications should
not be revisited at this time.
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in place.¥ The conclusion that it would be premature to adopt a
unified form at this time is echoed throughout the comments of
other parties.

4. For example, McCaw Cellular Communications
believes that the specific form appended to the Further Notice
requires further review, discussion and modification. As a
result, McCaw urges the Commission to defer action on the form
until after the transition rules are in place. Likewise, the
Personal Communications Industry Association ("PCIA") suggests
that it may be more appropriate to address the actual content of
any such form after the technical rules in the parity proceeding
are completed.?¥ 1In addition, the American Mobile
Telecommunications Association ("AMTA") indicates that it needs
additional time to evaluate the advantages and drawbacks of the
proposed form.?

5. Based upon this sampling of comments, AirTouch and
Arch reiterate their request that the Commission defer action
upon the adoption of a modified form at this stage of the
proceeding. The ability of interested parties to focus on the
new form, and the quality of comments the Commission receives,
will increase dramatically after the initial transitional rules

are in place.

¥ AirTouch/Arch Comments, paragraph 4(f).

y Comments of the Personal Communications Industry
Association, pp. 21-23.

¥ NABER went ahead and commented on the proposed form, and its
lengthy comments indicate that the Commission is a long way
from closure on this issue.
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III. The c:mmission's Construction
—Requirements Require Modifjcation

6. The comments in this proceeding highlight two
areas of potential concern regarding the Commission’s proposed
construction requirements. First, many parties are concerned
that the Commission definition of construction, which includes
placing a minimum of two units in service in the hands of the
public, is unduly restrictive. Second, in the area of pre-grant
operations, several parties have decried the Commission’s
unwillingness to maintain for CMRS applicants the ability to
place uncontested facilities in service pursuant to a "special
temporary authorization" procedure like that permitted in the
private services today. AirTouch and Arch share these concerns.

7. CellPage considers the Commission’s "two person"
rule to be unnecessary and unwise. Now that the Commission has
implemented new annual user fees, spectrum auctions, licensing
fees, and a possible finder’s preference procedure, there need be
no continuing concern over the "warehousing" of spectrum.?
McCaw also argues against the "two person" rule, and asks the
Commission to recognize that "a system may be ready for use
without yet having had potential subscribers seek to obtain
service".” NABER also is concerned that a licensee may be
unable to obtain any immediate external customers, either due to
marketplace conditions or because the commercial rollout of a

system is being deferred pending completion of the installation

¢ Comments of CellPage, Inc., pp. 15-17; accord, Comments of
Metrocall, Inc., pp. 16-18.

¥ Comments of McCaw, p. 28.
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of a complex wide-area network. PCIA also urges the Commission
to redefine how licensees are to demonstrate the availability of
service to the public.¥

8. Based upon these recurring concerns, AirTouch and
Arch support PCIA’s proposal that the Commission allow a licensee
to meet the construction requirement either by demonstrating that
it is providing service to at least two unaffiliated parties, or
by demonstrating that they are interconnected to the public
switch telephone network and thus available for public service.

9. A similar industry consensus appears to be
emerging on the need for the Commission to allow CMRS applicants
to commence operation pursuant to a temporary authorization.
Both AirTouch and Arch attested to the substantial public
interest benefit of allowing pre-grant operations under current
Part 90 procedures.? CTIA also urges the Commission to adopt
rules that would enable CMRS applicants to initiate operation of
their facilities on an accelerated basis.? NABER, too,
strenuously advocates that "there is no reason why the [CMRS]
applicants should not be permitted to operate on a conditional
basis".!Y NABER concludes that the Commission has sufficient
discretion under Section 309(f) of the Communications Act to

permit temporary operation for CMRS applicants.

¥ PCIA Comments, pp. 15-16.

o AirTouch/Arch Comments, paragraph 6 (k).
W CTIA Comments, pp. 5-6.

L/ NABER Comments, p. 45.

DCO1 81784.1 5



10. It would be unfortunate if the laudable objective
of regulatory parity was allowed to undermine continued use of
expedited licensing procedures that serve to make services
available to the public at an earlier date. AirTouch and Arch
urge the Commission to give substantial weight to the comments of
those who have argued for the retention of a conditional
licensing or a special temporary licensing mechanism to permit
the prompt implementation of uncontested facilities.

IV. The Commission Proposal to
Increase Fees Shou e Rev

11. In their comments, AirTouch and Arch expressed
concern that the proposal to conform Part 90 fees to the Part 22
fee levels represented a substantial and potentially unjustified
fee increase.¥ oOther parties who addressed this issue are
virtually unanimous in their view that such a fee increase cannot
be justified. For example, PageMart considers the proposed fee
increase to be "arbitrary”.¥ Since the goal of the regulatory
parity proceeding is to streamline application procedures, it
would make sense to PageMart to adopt lower rather than higher
uniform fees. PCC Management Corp. argues that the Commission is
without authority to propose the fee increase it is suggesting.
Since Section 6002(d) (3) of the Budget Act requires only that the
Commission adopt "technical requirements" that are comparable,

PCC Management Corp. argues that this statutory mandate does not

1 AirTouch/Arch Comments, para. 5.9g.
< PageMart Comments, pp. 11-12.
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extend to the imposition of dramatically higher fees.! AMTA,
PCIA and NABER all properly point out that the Commission’s fee
schedule was intended to be based upon the costs associated with
processing an application. The proposal to conform all fees to
the higher pre-existing common carrier fee schedule appears
inconsistent with this concept.

12. In view of these comments, the Commission should
go slow on the imposition of a new fee schedule which would
represent so dramatic an increase in the fees to be paid by Part
90 applicants. Perhaps the best approach is to defer altering
fees pending the outcome of further proceedings to determine what
fee would be appropriate after the licensing scheme for CMRS is

more fully established.
v. ket W cens s )

13. AirTouch and Arch both supported the use of wide-
area market licensing for 900 MHz paging.¥ This position also
was adopted by other knowledgeable industry representatives. For
example, PCIA finds it to be "imperative" for the Commission to

16/

adopt market area licensing for paging on an expedited basis.®

PageNet also considers the adoption of Commission defined market

.t PCC Management Corp. Comments, p. 11.

1¥ AirTouch/Arch Comments, p. 9.

19/ PCIA Comments, pp. 10-11.
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area licensing for both Parts 22 and 90 to be essential to

creating a stable and predictable licensing environment.!
VI. CONC O

14. Based upon the foregoing, AirTouch and Arch
respectfully request that the final orders in this proceeding
reflect the comments of AirTouch and Arch which, it appears,

enjoy substantial support by other interested parties.

Respectfully submitted,

RTOUCH PAGING and

By: Mark A. Stachiw By: Carl W. Northrop

AIRTOUCH PAGING BRYAN CAVE

12221 Merit Drive, Suite 800 700 13th St., N.W., Suite 700
Dallas, Texas 75251 Washington, D.C. 20005

(214) 458-5200 (202) 508-6000

Counsel to AirTouch Paging Counsel to Arch Communications

Group, Inc. and
AirTouch Paging

July 11, 1994

w PageNet Comments, pp. 14-16. PageNet also supports first-
come, first-serve licensing, which AirTouch and Arch oppose
on the ground that such a scheme would empower strike
applicants, and encourage carriers to overbuild.

DCO1 81784.1 8



CERTIFICATE OF SERVICE

1, Tana Christine Maples, hereby certify that I have this 11th day of July,

1994, caused copies of the foregoing Joint Reply Comments of AirTouch Paging

and Arch Communications Group, Inc. to be delivered by hand, courier charges

prepaid, and by first class mail, postage prepaid, to the following:

Ralph A. Haller

Private Radio Bureau

Federal Communications Commission
2025 M Street, N.W., Room
Washington, DC 20554

Beverly G. Baker

Private Radio Bureau

Federal Communications Commission
2025 M Street, N.W., Room 5002
Washington, DC 20554

David L. Furth

Private Radio Bureau

Federal Communications Commission
2025 M Street, N.W., Room 5202
Washington, DC 20554

Richard Metzger

Common Carrier Bureau

Federal Communications Commission
1919 M Street, N.W., Room 500
Washington, DC 20554

Gerald P. Vaughan

Common Carrier Bureau

Federal Communications Commission
1919 M Street, N.W., Room 500
Washington, DC 20554

Myron C. Peck

Common Carrier Bureau

Federal Communications Commission
1919 M Street, N.W., Room 644
Washington, DC 20554
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John Cimko, Jr.

Common Carrier Burcau

Federal Communications Commission
1919 M Street, N.W., Room 644
Washington, DC 20554

Peter Batacan

Common Carrier Bureau

Federal Communications Commission
1919 M Street, N.W., Room 659
Washington, DC 20554

Judith Argentieri

Common Carrier Bureau

Federal Communications Commission
1919 M Street, N.-W., Room 518
Washington, DC 20554

Air Spectrum III, Inc.

William J. Franklin

Law Offices of William J. Franklin
1919 Pennsylvania Ave., N.-W.
Suite 300

Washington, DC 20006-3404

American Mobile Satellite

Corporation

Bruce D. Jacobs

Glenn S. Richards

Fisher, Wayland, Cooper, Leader
& Zaragoza, L.L.P.

2001 Pennsylvania Ave., N.W.

Suite 400

Washington, DC 20006



American Mobile Satellite
Corporation
Lon C. Levin

Vice President and Regulatory Counsel
American Mobile Satellite Corporation
10802 Parkridge Boulevard

Reston, Virginia 22091

American Mobile

Telecommunications
Association, Inc.

Mr. Alan R. Shark

President

1150 18th Street, N.W.

Suite 250

Washington, D.C. 20036

American Mobile
Telecommunications
Association, Inc.
Elizabeth R. Sachs, Esq.
Lukas, McGowan, Nace & Gutierrez
1819 H Street, N.W.
Suite 700
Washington, D.C. 20006

American Personal
Communications

Mr. J. Barclay Jones

Vice President for Engineering
1025 Connecticut Ave., N.W.
Washington, D.C. 20036

American Petroleum Institute
Wayne V. Black

Joseph M. Sandri, Jr.

Keller and Heckman

1001 G Street, N.W.

Suite 500 West

Washington, D.C. 20001

The Bell Atlantic Companies
John T. Scott, III

Charon J. Harris

Crowell & Moring

1001 Pennsylvania Ave., N.W.
Washington, D.C. 20004
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BeliSouth Corporation
BellSouth Telecommunications,
Inc.
BellSouth Cellular Corp.
BellSouth Wireless, Inc.
Mobile Communications
Corporation

of America
William B. Barfield
Jim O. Llewellyn
1155 Peachtree Street, N.E.
Atlanta, Georgia 30309-3610

BellSouth Corporation
BellSouth Telecommunications,
Inc.
BellSouth Cellular Corp.
BellSouth Wireless, Inc.
Mobile Communications
Corporation

of America
Charles P. Featherstun
David G. Richards
1133 21st Street, N.W.
Washington, D.C. 20036

Brown and Schwaninger
Dennis C. Brown

Robert H. Schwaninger, Jr.
1835 K Street, N.W.

Suite 650

Washington, D.C. 20006

Celpage, Inc.

Frederick M. Joyce
Christine McLaughlin
Joyce & Jacobs

2300 M Street, N.W.
Suite 130

Washington, D. C. 20037

Century Cellunet, Inc.
Mr. W. Bruce Hanks
President

100 Century Park Avenue
Monroe, LA 71203



Committee for Effective

Cellular Rules
William J. Franklin
Law Offices of William J. Franklin
1919 Pennsylvania Ave., N.W.
Suite 300
Washington, DC 20006-3404

Constellation Communications,
Inc.

Robert A. Mazer

Nixon, Hargrave, Devans & Doyle
One Thomas Circle, N.-W.

Suite 800

Washington, D.C. 20005

Cellular Telecommunications
Industry Association

Mr. Michael F. Altshcul

Randall S. Coleman

1250 Connecticut Avenue, N.W.

Suite 200

Washington, D.C. 20036

Comcast Corporation
Leonard J. Kennedy
Laura H. Phillips

Richard S. Denning

Dow, Lohnes & Albertson
1255 23rd Street, N.W.
Washington, D.C. 20037

Dial Page, Inc.

Gerald S. McGowan

George L. Lyon, Jr.

Lukas, McGowan, Nace & Gutierrez
1819 H Street, N.W.

Suite 700

Washington, D.C. 20006

The E. F. Johnson Company
Russell H. Fox

A.B. Cruz IIT

Gardner, Carton & Douglas
1301 K Street, N.W.

Suite 900 East Tower
Washington, D.C. 20005
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The Ericsson Corporation
David C. Jatlow

Young & Jatlow

2300 N Street, N.W.

Suite 600

Washington, D.C. 20037

Geotek Communications, Inc.
Michael Hirsch

Vice President-External Affairs
1200 19th Street, N.W.

Suite 607

Washington, D.C. 20036

Global Cellular
Communications, Inc.
Robyn G. Nietert

Scott C. Cinnamon

Brown Nietert & Kaufman
1920 N Street, N.W.
Suite 660

Washington, D.C. 20036

GTE Service Corporation
Gail L. Polivy

1850 M Street, N.W.
Suite 1200

Washington, D.C. 20036

Industrial Telecommunications
Association/Council of
Independent Communication

Suppliers

Mr. Mark E. Crosby

Duncan Kennedy, III

c/o Frederick J. Day, Esq.

1110 N. Giebe Road

Suite 500

Arlington, VA 22201-5720

LegalCom Services, Inc.

William J. Franklin

Law Offices of William J. Franklin
1919 Pennsylvania Ave., N.W.
Suite 300

Washington, DC 20006-3404



Loral/Qualcomm Partnership,
L.P.

William D. Wallace

Crowell & Moring

1001 Pennsylvania Ave., N.W.
Washington, D.C. 20004-2595

Loral/Qualcomm Partnership,
L.P.

Leslie A. Taylor

Leslie Taylor Associates

6800 Carlynn Court

Bethesda, MD 20817-4302

McCaw Cellular Communications,
Inc.

Cathleen A. Massey

1150 Connecticut Ave., N.W.

4th Floor

Washington, D.C. 20036

Metrocall, Inc.

Frederick M. Joyce
Christine McLaughlin
Joyce & Jacobs

2300 M Street, N.W.
Suite 130

Washington, D. C. 20037

Motorola, Inc.

Mary Brooner

Manager, Wireless Regulatory Policies
1350 I Street, N.W.

Washington, D.C. 20005

National Association of
Business
and Educational Radio, Inc.
David E. Weisman
Alan S. Tilles
Meyer, Faller, Weisman and
Rosenberg, P.C.
4400 Jenifer Street, N.W.
Suite 380
Washington, D.C. 20015
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Network USA

Frederick M. Joyce
Christine McLaughlin
Joyce & Jacobs

2300 M Street, N.-W.
Suite 130

Washington, D. C. 20037

New Par

Thomas J. Casey

Jay L. Birnbaum

Timothy R. Robinson

Skadden, Arps, Slate, Meagher
& Flom

1440 New York Avenue, N.W.

Washington, D.C. 20006

Nextel Communications, Inc.
Robert S. Foosaner

Lawrence R. Krevor

Laura L. Holloway

800 Connecticut Ave., N.-W.
Suite 1001

Washington, D.C. 20006

NYNEX Corporation
Edward R. Wholl
William J. Balcerski

120 Bloomingdale Road
White Plains, NY 10605

Omnipoint Communications, Inc.

Mark J. Tauber

Mark J. O’Connor

Piper & Marbury

1200 19th Street, N.W.
Seventh Floor
Washington, D.C. 20036

OneComm Corporation
Michael R. Carper

Vice President/General Counsel
4643 Ulster Street

Suite 500

Denver, CO 80237



PageMart, Inc.

Phillip L. Spector

Susan E. Ryan

Paul, Weiss, Rifkind, Wharton
& Garrison

1615 L Street, N.W.

Washington, D.C. 20036

Paging Network, Inc.
Judith St. Ledger-Roty
James J. Freeman

Marnie K. Sarver

John W. Hunter

Andrea S. Miano

Reed Smith Shaw & McClay
1200 18th Street, N.W.
Washington, D.C. 20036

PCC Management Corp.

William J. Franklin

Law Offices of William J. Franklin
1919 Pennsylvania Ave., N.-W.
Suite 300

Washington, DC 20006-3404

Personal Communications
Industry

Association
Mark J. Golden
1019 19th Street, N.W.
Washington, D.C. 20554

Pittencrieff Communications,
Inc.

Terry J. Romine

Lukas McGowan Nace & Gutierrez
1819 H Street, N.W.

Seventh Floor

Washington, D.C. 20006
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Ram Mobile Data USA Limited
Partnership

Henry Goldberg

Jonathan L. Wiener

Daniel S. Goldberg

Goldberg, Godles, Wiener & Wright

1229 19th Street, N.W.

Washington, D.C. 20036

Ram Technologies, Inc.
Frederick M. Joyce
Christine McLaughlin
Joyce & Jacobs

2300 M Street, N.-W.
Suite 130

Washington, D. C. 20037

Roseville Telephone Company
George Petrutsas

Paul J. Feldman

Fletcher, Heald & Hildreth
1300 North 17th Street
Eleventh Floor

Rosslyn, VA 22209

Rural Cellular Association
Stephen G. Kraskin
Caressa D. Bennet

Kraskin & Associates

2120 L Street, N.W,

Suite 810

Washington, D.C. 20037

Russ Miller Rental
William R. Miller

dba, Russ Miller Rental
3620 Byers Avenue
Fort Worth, TX 76107

Sea, Inc.

Thomas J. Keller

Vermner, Liipfert, Bernhard,
McPherson & Hand

901 15th Street, N.\W.

Suite 700

Washington, D.C. 20005-2327



Simrom, Inc.

William J, Franklin

Law Offices of William J. Franklin
1919 Pennsylvania Ave., N.W.
Suite 300

Washington, DC 20006-3404

Smartlink Development Limited
Partnership

Harold C. Davis

Executive Vice President/Business
Development

1269 South Broad Street
Wallingford, CT 06492

SMR Systems, Inc.

William J. Franklin

Law Offices of William J. Franklin
1919 Pennsylvania Ave., N.-W.
Suite 300

Washington, DC 20006-3404

The Southern Company
Carole C. Harris
Christine M. Gill
Tamara Y. Davis

Keller and Heckman
1001 G Street, N.W.
Suite 500 West
Washington, D.C. 20001

Southwestern Bell Corporation
Robert M. Lynch

Paula J. Fulks

175 E. Houston

Room 1218

San Antonio, TX 78205

Sprint Corporation

Jay C. Keithley

Leon Kestenbaum

1850 M Street, N.W.
Suite 1100

Washington, D.C. 20036
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Sprint Corporation
Kevin Gallagher
8725 Higgins Road
Chicago, IL 60631

Sprint Corporation
Craig T. Smith

P.O. Box 11315

Kansas City, MO 64112

Suncom Mobile and Data, Inc.
Thomas Gutierrez

David A. LaFuria

Lukas, McGowan, Nace & Gutierrez
1819 H Street, N.W.

Suite 700

Washington, D.C. 20006

TRW Inc.

Norman P. Leventhal

Raul R. Rodriguez
Leventhal, Senter & Lerman
2000 K Street, N.-W.

Suite 600

Washington, D.C. 20006

United States Sugar
Corporation

Wayne V. Black

Dorothy E. Cukier
Keller and Heckman
1001 G Street, N.W.
Suite 500 West
Washington, D.C. 20001

US MobilComm, Inc.
Richard Rubin

Fleishman and Walsh

1400 16th Street, N.W.
Suite 600

Washington, D.C. 200036



US MobilComm, Inc.

Eliot J. Greenwald

Howard C. Griboff

Fisher Wayland Cooper Leader
& Zaragoza L.L.P.

2001 Pennsylvania Avenue, N.W.

Suite 400
Washington, D.C. 20006

U S West, Inc.

Donald M. Mukai

Jeffrey S. Bork

1020 19th Street, N.W.
Suite 700

Washington, D.C. 20036

Utilities Telecommunications
Council

Jeffrey L. Sheldon

Sean A. Stokes

1140 Connecticut Avenue, N.W.
Suite 1140

Washington, D.C. 20036

Vanguard Cellular Systems,
Inc.

Raymond G. Bender, Jr.

J. G. Harrington

Dow, Lohnes & Albertson
1255 23rd Street, N.W.
Suite 500

Washington, D.C. 20037

WJG Maritel Corporation
Russell H. Fox

Susan H.R. Jones

Gardner, Carton & Douglas
1301 K Street, N.-W.

Suite 900 East Tower
Washington, D.C. 20005
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